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IN THE MATTER OF 
______________________________ 
NORDIC AQUAFARMS, INC.  )   APPLICATIONS FOR AIR EMISSION,  
Belfast, Northport and Searsport  )   SITE LOCATION OF DEVELOPMENT,  
Waldo County, Maine   )   NATURAL RESOURCES PROTECTION ACT, and  

)   MAINE POLLUTANT DISCHARGE ELIMINATION  
A-1146-71-A-N   )   SYSTEM (MEPDES)/WASTE DISCHARGE  
L-28319-26-A-N   )   LICENSES  
L-28319-TG-B-N    )     
L-28319-4E-C-N    )      MOTION TO INTERVENE IN BOARD 
L-28319-L6-D-N    )      PROCEEDINGS  ON REMAND RELATING  
L-28319-TW-E-N    )      TO NORDIC AQUAFARMS INC.  
W-009200-6F-A-N    )      SUBMITTED BY THE FRIENDS OF 
     )      THE HARRIET L. HARTLEY 

)      CONSERVATION AREA 
     )   
______________________________)   
      
Dated:  July 5, 2020 
 
 
 
 This matter is before the Board of Environmental Protection (“Board” or “BEP”) on 

remand from the Law Court of the 80C appeal of the Board’s 11-19-2020 Orders, in BCD-22-48.  

On remand, the Friends of the Harriet L. Hartley Conservation Area (“Friends) (collectively herein 

“Petitioners”), move to intervene in the Board proceedings concerning Nordic Aquafarms Inc. 

(“Nordic”), pursuant to 33 M.R.S. § 478(1)(b).   

Background 
Here, a Decision of the Law Court entered on February 16, 2023 made determinations that 

establish, as a matter of law, that Nordic lacks TRI in all of the land proposed for development or 

use, including: (i) upland Lot 36; and (ii) the intertidal land adjacent to Lot 36.   

On 4-29-2019, Jeffrey R. Mabee and Judith B. Grace (“Mabee-Grace” or “Mabee and 

Grace”) created a conservation easement on their intertidal land, pursuant to 33 M.R.S. § 476, et 

seq., and recorded that conservation easement in the Waldo County Registry of Deeds (“WCRD”) 

(WCRD Book 3673, Page 273).   

The 4-29-2019 Conservation Easement named a Maine registered non-profit corporation, 

Upstream Watch, as its “Holder.” 



 2 

The 4-29-2019 Conservation Easement includes all the intertidal land on which the lots 

designated as “Belfast Tax Map 29, Lots 38, 37, 36 and 35 front.  

 

See survey plan by Donald R. Richards, PLS, LF, recorded in the Waldo County Registry of Deeds 

at Book 24, Page 54.  
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The 4-29-2019 Conservation Easement contains protections and prohibitions to keep 

Mabee-Grace’s intertidal land in its “natural condition,” including prohibition on dredging and 

commercial and industrial development in this environmentally sensitive estuary.  

On November 5, 2019, Friends was assigned the 4-29-2019 Conservation Easement by 

Upstream Watch and Friends accepted the Assignment as the “Holder” of the Conservation 

Easement (WCRD Book 4435, Page 344).  

On February 10, 2020, Friends moved to be designated as an Intervenor in the Board 

proceedings.  Based on the close proximity of this request to the commencement of the Board’s 

hearings on the Nordic project, the Board denied that motion as “untimely.”  

Despite that determination, Friends participated in the public portions of the 2020 Board 

hearings on Nordic; filed motions in the subsequent Board proceedings; and initiated 80C appeals 

as an Interested and Aggrieved Party with Intervenors Mabee and Grace and the Lobstering 

Representatives.  

At all times since the creation of the 4-29-2019 Conservation Easement Nordic has 

challenged the validity and enforceability of the Conservation Easement held by Friends and 

attempted to conspire with other actors, including the Eckrotes and the City of Belfast, to penalize 

Friends for performing its statutory and contractual duties to protect the Harriet L. Hartley 

Conservation Area from misappropriation, degradation and destruction by Nordic. 

To that end, Nordic, the Eckrotes and the City of Belfast have challenged the validity and 

enforceability of the Conservation Easement in the title claims cases (BELSC-RE-2019-18 and 

WAL-22-19) and in proceedings before the Board, the Bureau of Parks and Lands, and the City of 

Belfast, as well as 80B and 80C appeals of permits, licenses and leases granted to Nordic by local 

and State agencies.  

On February 16, 2023, the Maine Supreme Judicial Court, sitting as the Law Court 

(hereinafter “Law Court”), determined that: “Mabee and Grace own the intertidal land abutting 

their own upland property and the intertidal land abutting the upland properties of the Schweikerts, 

the Eckrotes, and Morgan [Lots 37, 36 and 35 respectively].  Mabee and Grace’s property is 

outlined in the solid and dashed green lines in Figure 5.”  Mabee v. Nordic Aquafarms, Inc., et al., 

2023 ME 15, ¶¶ 14 and 17 (image of Figure 5 below on page 3).   
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FIGURE 5 

The Law Court also determined that Mabee and Grace created an enforceable Conservation 

Easement on their intertidal land that is held by Friends (Id. at ¶¶ 59, 61). Moreover, the Law Court 

declared that a restriction imposed in the 1946 deed from Mabee-Grace’s predecessor-in-interest 

Harriet L. Hartley to the Eckrotes’ predecessor-in-interest Fred R. Poor limits the use of the Poor 

parcel (which today includes Lot 36 and much of Lot 35) to “residential purposes only” and 

prohibits any for-profit business being conducted on the parcel without the agreement of Harriet 

L. Hartley, her heirs ir assigns, thereby benefiting the land now owned by Mabee and Grace (and 

all other parcels that were part of Hartley’s retained estate. That restriction runs with the land 

conveyed to Poor, binding Poor’s successors, and is enforceable by successors to Hartley’s 

benefitted land.  Mabee v. Nordic Aquafarms, Inc., et al., 2023 ME 15, ¶ 58 and f.n. 13.   
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Holders of land benefitted by Hartley’s “residential purposes only” servitude with the right 

to enforce that restriction include Mabee and Grace and Friends.  Successors of Poor bound by the 

“residential purposes only” servitude include the Eckrotes, the City of Belfast and Nordic.  

In an attempt to evade the prohibitions and protections in the Conservation Easement and 

an adverse judicial ruling on ownership of the intertidal land adjacent to Lot 36 in the title claims 

cases, Nordic and the City of Belfast (“City”) entered into an ultra vires agreement dated 4-21-

2021 in which the City would use eminent domain to take: (i) Mabee-Grace’s ownership rights in 

intertidal land on which Lot 36 fronts; (ii) terminate the conservation easement held by  Friends; 

and (iii) extinguish Mabee-Grace’s (and several other property owners’) rights to enforce the 

“residential purposes only” servitude on Lot 36.  

However, this scheme did not succeed in any of these three goals. 

First, a Stipulated Judgment entered on 3-2-2022 in the pending eminent domain action 

(Mabee and Grace, et al. v. City of Belfast, et al., Docket No. BELSC-RE-2021-007 -- signed by 

counsel for all parties including Nordic -- held in relevant part that:  

A.  Pursuant to Maine’s conservation easement statute, 33 M.R.S. §§ 477-A(2)(B) and 
478, the City is prohibited from unilaterally amending or terminating the Conservation 
Easement, if valid, which may be accomplished only by a court in an action in which 
the Attorney General is made a party; and  

B. The City’s actions, including its Condemnation efforts with respect to the Conservation 
Easement and the Intertidal Land, did not amend or terminate the Conservation 
Easement because they were not approved by a court in an action in which the Attorney 
General was made a party.  

(Stipulated Judgment, p. 3; Exhibit 1, attached hereto and incorporated herein). 

 Thus, pursuant to the 3-2-2022 Stipulated Judgment, even if the City currently has “taken” 

ownership of the intertidal land adjacent to Lot 36, it has taken that land subject to the protections 

and prohibitions in the Conservation Easement held by Friends.  Further, contrary to prior claims 

by Nordic’s counsel in BEP filings, no amendment of the Conservation Easement changing the 

Holder from Friends to the City was made through the filing of the 8-12-2021 Condemnation 

Order (WCRD Book 4693, Page 304).  
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Second, Nordic and the City failed in their attempt to use eminent domain to extinguish 

Mabee and Grace’s (and several other property owners’) right to enforce the “residential purposes 

only” servitude on upland Lot 36 (Id. at Schedule B, pp. 313-314), because the City failed to 

“take” Friends’ right to enforce the “residential purposes only” servitude on Lot 36 as a “holder” 

as a “successor” of Hartley’s land benefitted by that servitude by including Friends on Schedule 

B and paying Friends just compensation for its rights under the servitude.  Thus, Friends 

continues to have the right to enforce that servitude on Lot 36 to prohibit any for-profit business 

being conducted on Lot 36 by Nordic.  

 Third, an Order was entered by the Waldo County Superior Court in the same case on 

June 12, 2023, setting the Future Course of Proceedings with respect to the Conservation 

Easement and the Role of the Attorney General.  In that Order, proposed by the Attorney 

General’s Office, the Court held in relevant part that:   

No action to maned or terminate the conservation easement shall proceed, and the Court 
will stay any such claims, until there is a final judgment by this court as to all claims 
challenging the validity of the eminent domain order. 

6-12-2023 Order in RE-2021-007, p. 2. 

In other words, no action can proceed to amend or terminate the Conservation Easement 

held by Friends until and unless the City of Belfast prevails in the pending challenges to its use 

of eminent domain to benefit Nordic.  (Exhibit 2).  

ARGUMENT 

 Thus, taken together, the four above-referenced Orders establish that: (i) the protections 

and restrictions in Friends’ Conservation Easement are still in full force and effect, are still 

enforceable, and will stay in full force and effect without amendment or termination possible, 

until and unless the City of Belfast prevails in the pending eminent domain case; and (ii) Friends 

retains the right, as a matter of law, to enforce the “residential purposes only” servitude on upland 

Lot 36.  
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As a result, the City of Belfast lacks the legal capacity to grant Nordic an easement that 

would authorize any activity violating the protections and prohibitions in the Conservation 

Easement or the “residential purposes only” servitude on Lot 36.  Accordingly, the 9-3-2021 

City-to-Nordic easement (Exhibit 3) cannot be used by Nordic to demonstrate TRI in upland Lot 

36 or the adjacent intertidal land.   

To the extent that Nordic intends to assert in the Board’s proceedings on remand from the 

Law Court that the 9-3-2021 City-to-Nordic easement grants Nordic the right to violate the 

Conservation Easement in the intertidal land adjacent to Lot 36, Nordic is attempting to affect 

the Conservation Easement.  As such, Friends has an absolute statutory right to intervene in the 

Board’s proceedings pursuant to 33 M.R.S. § 478(1)(b), which provides that “[a]n action 

affecting a conservation easement may be brought or intervened in by . . . [a] holder of the 

easement”. 

Accordingly, Friends moves to intervene as a designated “Intervenor” in the Board’s 

proceedings relating to Nordic on remand.  

 
Dated this 5th day of July, 2023.    /s/ Kimberly J. Ervin Tucker 
      Kimberly J. Ervin Tucker, Bar No. 6969 
      Counsel for Petitioners  
      48 Harbour Pointe Drive 
      Lincolnville, ME 04849 
      P: 202-841-5439 
      k.ervintucker@gmail.com 
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INDEX OF EXHIBITS 
 

1 3-2-2022 Stipulated Judgment in RE-2021-007 
 
2 6-26-2022 Order Specifying the Future Course of Proceedings Relating with Respect to 

the Conservation Easement and the Role of the Attorney General 
 
3 9-3-2021 City-to-Nordic Easement 
































